STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ADRI AN SAGVAN
Petiti oner,
Case No. 00-1609

VS.

DEPARTMENT OF HEALTH,
BOARD OF CHI ROPRACTI C

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a hearing was held in this case in
accordance with Section 120.57(1), Florida Statutes, on August
31, 2000, by video teleconference at sites in Mam and
Tal | ahassee, Florida, before Stuart M Lerner, a duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Mark L. Rosen, Esquire
18250 Nort hwest 2nd Avenue
Mam, Florida 33169

For Respondent: Cherry A. Shaw, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

VWhet her Petitioner is entitled to additional credit for the

answer he gave in response to Question 21 on the physical



di agnosi s portion of the Novenber 1999 chiropractic |icensure
exam nation

PRELI M NARY STATEMENT

On April 5, 2000, Petitioner filed with the Agency O erk of
the Departnent of Health (Departnent) a petition requesting a
hearing to contest the failing score that he received on the
physi cal diagnosis portion of the Novenber 1999 chiropractic
i censure exam nation

On April 14, 2000, the Departnment referred the matter to the
D vision of Adm nistrative Hearings (D vision) for the assignnent
of an Adm nistrative Law Judge "to conduct a fact-finding hearing
pursuant to Sec[tion] 120.57(1), Florida Statutes, and to submt
a Recommended Order to [the Departnent].”

As noted above, the hearing was held on August 31, 2000. At
the outset of the hearing, the parties announced that the only
matter in dispute was the scoring of Petitioner's response to
Question 21 on the physical diagnosis portion of the licensure
exam nation

During the evidentiary portion of the hearing, four
W tnesses testified: Petitioner; Lawence Winer, D.C; Juan
Trujillo; and John Gentile, D.C. In addition to the testinony of
t hese four w tnesses, 15 exhibits (Petitioner's Exhibits 1
t hrough 3 and Respondent's Exhibits 1 through 5 and 7 through 13)

were offered and received i nto evi dence.



At the conclusion of the evidentiary portion of the hearing,
t he undersi gned announced, on the record, that if the parties
desired to file proposed recomended orders, they had to do so
within 20 days fromthe date the transcript of the final hearing
was filed with the D vision. The hearing Transcript (consisting
of one volune) was filed with the D vision on October 12, 2000.

On Cctober 31, 2000, the Departnent filed a Proposed
Recommended Order, which has been carefully considered by the
undersigned. To date, Petitioner has not filed any post-hearing
subm ttal

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

1. Petitioner took the chiropractic |icensure exam nation
adm ni stered i n Novenber of 1999.

2. The practical exam nation consisted of three parts:
"techni que," "physical diagnosis,” and "x-ray interpretation."”
The m ni num passi ng score for each part was 75.

3. Petitioner passed the "techni que" and "x-ray
interpretation” portions of the exam nation; however, he failed
t he "physi cal diagnosis" portion of the exam nation (PD Test),
with a score of 68.

4. On this portion of the exam nation, candi dates
denonstrated their know edge of "physical diagnosis" by

responding to test questions, in the presence of two exam ners,



verbally and/or, where appropriate, by denonstrating on a
"patient." Their responses were independently eval uated and
graded by the two exam ners. A candidate's final score was the
average of the two exam ners' scores.

5. Prior to the admnistration of the PD Test, al
exam ners were provided wth instructions regarding their role in
t he exam nation process and the standards they should follow in
gradi ng the candi dates' performance.

6. Candidates were provided with a Candi date I nformation
Bookl et (CIB) in advance of the |icensure exam nation. Anong
other things, the CB listed, by category ("acupuncture,"”

"physi cal diagnosis,"” "technique," and "x-ray") reference
materials that could "be used to prepare for the exam nation."
The list was preceded by the foll ow ng advi senent:

The list is not to be considered all -

i nclusive. Thus, other conparable texts may

be used to prepare for the exam nation.
Under the category of "x-ray" the followng "references" were
l'isted:

Ei senburg, Gastrointestinal Radiology- A

Pattern Approach, Hagerstown, MD:
Li ppencott, Second Edition, 1989.

Paul & Juhl, Essentials of Radiologic
| magi ng, Hagerstown, MD, Lippencott, Sixth
edition, 1993.

Taveras & Ferrucci, Radiology: D agnosis-
| magi ng- I nterventi on, Hagerstown, MD:

Li ppencott, 1986. Five-volunme set, |oose-
| eaf renewed in July 1994.




Yocum T. R, & Rowe, L. J., Essentials of
Skel etal Radiol ogy, Baltinore: WIlliams &
WIlkins, First Edition 1986.

Not on the |ist under "x-ray" or under any other category was Dr.

Robert Percuoco's Radi ographi c Positioning for the Chiropractor

(Dr. Percuoco's Publication), the text book used by Dr. Percuoco
in the radi ol ogy classes he teaches at the Pal mer Coll ege of
Chiropractic in Davenport, lowa (Palner). Palmer was the
nation's first college of chiropractic, and is accredited by the
Council of Chiropractic Education. Petitioner graduated from
Pal mer and was taught radiology by Dr. Percuoco.

7. Question 21 on the PD Test was an ei ght-point
"di agnostic i magi ng" question (wth no provision for parti al
credit) that asked the candidates to "denonstrate a Lateral
Thoracic view." Anong the six itens the candidates had to
address in answering the question was the central ray.

8. Page 54 of the Dr. Percuoco's Publication describes
what, according to the author, needs to be done to obtain a view
of the lateral thoracic spine. It provides, in pertinent part,
as follows (Dr. Percuoco's Approach):

Center the central ray to the film The
vertical portion of the central ray should
pass posterior to the head of the huneri.

9. In responding to Question 21 on the PD Test, Petitioner
relied on the foregoing excerpt fromDr. Percuoco's Publication

He told the exam ners that the central ray should be centered to



the filmand that the vertical portion of the central ray should
pass one inch posterior to the head of the hunerus.

10. The two exam ners evaluating his performance both gave
Petitioner an "A" (or no points) for his response to Question 21.
In so doing, they acted reasonably and in accordance with the
grading instructions they had received prior to the
adm ni stration of the PD Test.

11. Dr. Percuoco's Approach (upon which Petitioner relied)
is not generally accepted in the chiropractic community.

12. A reasonably prudent chiropractor, in taking an x-ray
of the lateral thoracic spine, would do what was necessary to
have the central ray pass, not "posterior to the head of the
hurmeri, " but "approximately 3 inches inferior to [the] sternal
angle," as Drs. Yocum and Rowe, two of the nobst respected
radi ol ogists in the country today, instruct in their text,

Essentials of Skel etal Radiol ogy, which was one of the reference

materials listed in the CIB (Dr. Yocums and Dr. Rowe's
Appr oach).

12. Dr. Yocums and Dr. Rowe's Approach yields a nore exact
and conplete view of the |ateral thoracic spine than does Dr.
Per cuoco's Approach

13. Because Petitioner failed to incorporate Dr. Yocum s
and Dr. Rowe's Approach in his response to Question 21, the
exam ners were justified in determning that Petitioner did not

answer all six parts of the question correctly and that he



t herefore should be awarded an "A" (or no points) for his
response.

CONCLUSI ONS OF LAW

14. Any person seeking a license to practice chiropractic
in the State of Florida nust take and pass the licensure
exam nation. Sections 460.406 and 460.411, Florida Statutes.

15. Such licensure exam nation nmust "adequately and
reliably measure an applicant's ability to practice
[chiropractic.]" Section 456.017(1)(a), Florida Statutes.

16. The Board of Chiropractic (Board) has been statutorily
enpowered to, "by rule[,] specify the general areas of conpetency
to be covered by each exam nation, the relative weight to be
assigned in grading each area tested, and the score necessary to
achi eve a passing grade." Section 456.017(1)(b), Florida
St at ut es.

17. The Board has adopted such a rule. The rule, Rule
64B2-11. 003, Florida Adm nistrative Code, provides as foll ows:

(1) The Board requires the candidate to pass

the practical exam nation devel oped by the

Depart ment of Heal th, which nmeasures

conpetency in the foll ow ng subject areas:

(a) X-ray interpretation of chiropractic and

pat hol ogy films. The subject areas and

associ ated approxi mate weights for the x-ray

exam nation shall be as foll ows:

Congeni tal anomal i es and nornal skel etal
variants 12-25%

Trauma 15-20%

Arthritic disorders 10-15%

Tunors and tunorli ke processes 5-10%
Infection 1-5%



Hemat ol ogi cal and vascul ar disorders 1-5%
Nutritional, netabolic, and endocrine
Di sorders 1-5%
Chest 1-5%
Bi onechanics 5-10%
Alternative 1-5%
Techni que 5-10%
Anatony 5-10%

(b) Techni que, which may include
mani pul ati on or adjustnent of any of the
foll ow ng anatom cal areas: the occiput,
cervical, thoracic, lunbar, pelvis, ribs,
extremties, soft tissue, and the whol e body
according to the foll ow ng approxi mate

wei ght s:

Doctor/patient position 25%
Location of segnent 25%
Contact point 25%

Line of drive 25%

(c) Physical diagnosis, which may include
any of the follow ng: case history,
chiropractic exam nation, general physical
exam nation, orthopedi c exam nati on,
neur ol ogi cal exam nation, X-ray techni que and
di agnosi s, | aboratory techni que and

di agnosi s, nutrition, differential diagnosis,
and clinical judgnent according to the
fol | ow ng approxi mate wei ghts:

Ort hopedi ¢ and neurol ogi cal 30-35%
D agnostic i magi ng 20-25%

Case history and physical 15-20%
Laboratory 5-10%

D agnosis 15-20%

Cinical judgment 5-10%

(2) A score of 75% on each subject area in
subsection (1) shall be necessary to achieve
a passing score on the practical portion of
the exam nation outlined in subsection (1).
Upon initial exam nation, an applicant nust
take the entire practical examnation. The
appl i cant nust pass at least two (2) of the
three (3) subject areas of the practical
exam nation in order to retake any failed
subj ect area. The applicant may retake a
failed subject area only tw ce, upon which



time the applicant nust retake the entire
practical exam nation.

(3) In addition to the exam nations in
subsection (1), the Board also requires the
candi date to pass the exam nation devel oped
and adm ni stered by the Departnent of Health
whi ch neasures an applicant's know edge of
Chapters 455, Part |1, and 460, Florida
Statutes, and the rul es pronul gated

t hereunder. A score of 75% shall be
necessary to achi eve a passing score on this
part of the exam nati on.

(4) An applicant who is a diplomate of the
Aneri can Board of Chiropractic Roentgenol ogy
shall not be required to take the portion of
the practical exam nation neasuring X-ray
interpretation of chiropractic and pat hol ogy
films. An applicant who is a di plomate of
the Anerican Board of Chiropractic

Ot hopedi cs shall not be requested to take
the portion of the practical exam nation
measuring orthopedi ¢ di agnosi s.

(5 Upon written request froman applicant
who has been approved for exam nation, the
Departnent shall provide a translated version
of the exam nation for licensure into a

| anguage ot her than English. If no such
transl ated exam nati on exists, however, the
Department shall require the applicant to pay
the cost of the translation before enpl oying
translators to performthe task.

18. A candidate's performance on the practical exam nation
must be evaluated by at | east two exam ners. Each exam ner is
required to "independently evaluate the performance of each
candidate.” The candidate's final score is arrived at by
aver agi ng the independent grades of the exam ners. Rules 64B-

1. 006 and 64B-1.008, Florida Adm nistrative Code.



19. Exam ners nust neet the qualifications prescribed by
Rul e 64B2-11. 007, Florida Adm nistrative Code, which provides as
fol | ows:

(1) In order to be eligible to act as an
exam ner consultant for the licensure
exam nation, the prospective exam ner nust
meet the following criteria:

(a) the prospective exam ner nust have been
actively licensed in the State of Florida as
a chiropractor for at least five (5) years;

(b) the prospective exam ner must not have
had a chiropractic license or other health
care license suspended, revoked, or otherw se
acted against. |If the prospective exam ner
has had prior disciplinary actions, he or she
may apply to the Board for perm ssion to act
as an exam ner, and shall provide al
information pertinent to that determ nation.

(c) the prospective exam ner must not be
currently under investigation by the
Departnent, or by any state or federal
agency;

(d) effective February 28, 1996, the
prospective exam ner must have conpl eted not
| ess than 20 additional hours of post
graduate training or education beyond the
continuing education required for renewal of
i censure during the previous biennium

(e) the prospective exam ner must submt a
current vita including a list of all post
graduat e educati on.

(2) In order to be eligible to act as an
exam ner consultant for a certification
exam nation, the prospective exam ner nust
meet the criteria established in subsection
(1), and in addition, be certified in the
area to be exam ned.

(3) Individuals who neet the qualifications

of subsections (1) and (2) of this rule nust
be certified pursuant to Rule 64B-1. 007,

10



F.A. C. The Departnent shall select, fromthe
Board's recommended list, a sufficient nunber
of individuals to insure that there will be
an adequate pool fromwhich to draw the

requi site nunber of exam ners.

20. Examners are required, by rule, to attend "a
standardi zati on session prior to grading to discuss the scoring
criteria and standards.” Rule 64B-11.008(1)(d), Florida
Adm ni strati ve Code.

21. Pursuant to Rule 64B-1.013, Florida Adm nistrative
Code, a candidate who fails to attain a passing score on the
chiropractic licensure exam nation has "the right to review the
exam nation questions, answers, papers, grades, and gradi ng keys"
in the presence of a representative of the Departnent.

22. If the candidate believes that an error was nade in the
gradi ng of the exam nation, the candidate may request a hearing,
pursuant to Chapter 120, Florida Statutes.

23. Petitioner requested such a hearing in the instant case
to contest the failing score (68, seven points below the m ni num
passi ng score) he received on the PD Test.

24. The Departnent granted Petitioner's request for a
hearing and referred the matter to the Division for the
assignment of an Adm nistrative Law Judge to conduct the hearing
Petitioner had requested.

25. At the hearing, Petitioner had the burden of

establ i shing, by a preponderance of the evidence, that his

failing score was the product of arbitrary or otherw se inproper

11



or erroneous scoring. See Harac v. Departnment of Professional

Regul ati on, Board of Architecture, 484 So. 2d 1333, 1338

(Fla. 3d DCA 1986)("Ordinarily one who fails a licensure
exam nation woul d shoul der a heavy burden in proving that a
subj ective evaluation by an expert is arbitrary."); Florida

Departnent of Health and Rehabilitative Services v. Career

Servi ce Comm ssion, 289 So. 2d 412, 414 (Fla. 4th

DCA 1974) (1974) ("[T] he burden of proof is on the party asserting
the affirmati ve on an issue before an adm nistrative
tribunal. . . . 'As a general rule the conparative degree of
proof by which a case nust be established is the sane before an
admnistrative tribunal as in a judicial proceeding--that is, [a]
preponderance of the evidence. It is not satisfied by proof
creating an equi poise, but it does not require proof beyond a
reasonabl e doubt."'"); and Section 120.57(1)(j), Florida Statutes
("Findings of fact shall be based upon a preponderance of the
evi dence, except in penal or licensure disciplinary proceedi ngs
or except as otherw se provided by statute, and shall be based
exclusively on the evidence of record and on matters officially
recogni zed.").

26. Petitioner failed to submt such proof in the instant
case.

27. The only question the scoring of which Petitioner
di sputes is Question 21 on the PD Test. He was given no points

for his response to this question. The Departnent contends that

12



this is what Petitioner deserved because he failed to correctly
answer that part of the question dealing with the central ray
(Central Ray Part). 1/ Petitioner, on the other hand, clains
that his answer to the Central Ray Part of the question was
correct and that, having answered all parts to the question
correctly, he should have received eight points for his response
to the question (which would have resulted in his receiving a
passi ng grade, 76, on the PD Test).

28. In support of his position, Petitioner presented the
testimony of an independent expert w tness, Law ence Wi ner,
D.C., who has been practicing chiropractic for the past eight
years. He also relied on his own testinony, which he was free to
do notw thstanding his interest in the outcone of the case. See

Martucci o v. Departnent of Professional Regul ation, 622 So. 2d

607, 609-10 (Fla. 1st DCA 1993). The Departnent countered
Petitioner's evidentiary presentation with, anong other things,
the testinony of its own chiropractic expert, John Gentile, D.C
a know edgeabl e practicing chiropractic physician with 20 years
nore experience than Dr. Weiner. Gven Dr. Gentile's inpressive
credentials, his considerable chiropractic experience, and his
apparent candor and | ack of bias, the undersigned has credited
his expert testinony (concerning the correctness of Petitioner's
answer to the Central Ray Part of Question 21 on the PD Test)
over the testinony to the contrary of Petitioner and Dr. Wi ner

(neither of whom has the credentials or the experience that Dr.

13



Gentile has). Relying on Dr. Centile's testinony, the
under si gned has determ ned that Petitioner did not answer the
Central Ray Part of Question 21 correctly and that Petitioner
therefore did not deserve to receive, in view of the grading
instructions for the PD Test, any nore points than he did for his
response to the question.

29. Because the preponderance of the evidence does not
establish that Petitioner's failing score on the PD Test was the
product of arbitrary or otherw se inproper or erroneous grading,
Petitioner's challenge to this failing score should be rejected.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered rejecting
Petitioner's challenge to the failing score he received on the
physi cal diagnosis portion of the Novenber 1999 chiropractic

| i censure exam nation

14



DONE AND ENTERED this 7th day of November, 2000, in

Tal | ahassee, Leon County,

Fl ori da.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 7th day of Novenber, 2000.

ENDNOTE

1/ The Departnment does not take the position that Petitioner
answered any other part of the question incorrectly.

COPI ES FURNI SHED:

Mark L. Rosen, Esquire

18250 Nort hwest 2nd Avenue

Mam , Florida 33169

Cherry A Shaw, Esquire
Departnent of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

Joe Baker, Jr., Executive Director

Board of Chiropractic
Departnent of Health

4052 Bal d Cypress Way, Bin Q07
Tal | ahassee, Florida 32399-3257

WIlliamW Large, General
Departnent of Health

Counsel

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.
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